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Casual Vacancy - Failure to attend meetings

1 Introduction

1.1 This paper sets out the appropriate actions to take when a member
fails to attend any meeting for six consecutive months.

1.2 Section 85 (1) of the Local Government Act 1972 states that if a
member of a council (both principal area and parish/community)
fails throughout a period of six consecutive months from the date
of their last attendance to attend any meeting of the council,! 2
they shall, unless the failure was due to some reason approved by
the council before the expiry of that period, cease to be a
member of the council.

1.3 The wording highlighted in bold clarifies that while failure to attend
any meetings for six consecutive months leads to that person
ceasing to be a member of the council, it does not automatically
create a casual vacancy for electoral purposes at that point.

When does the vacancy occur?

2.1 Section 86 of the Local Government Act 1972 makes clear that
where a member of the council ceases to be a member by reason
of failure to attend meetings, the council shall forthwith declare
their office to be vacant.

2.2 Therefore, a casual vacancy does not occur until the council declare
the office to be vacant which should happen forthwith3 after the
person has ceased to be a member of the authority.

Who can declare the vacancy and how?

3.1 Provided the council’s constitution has granted the proper officer of
the council the power to declare the office of councillor vacant,
they can do so immediately after the person has ceased to be a
member. We believe they should do this immediately after the six-

1 For this purpose, meetings include not only meetings of the full council but also
committees and meetings of bodies of which the member is the council’s representative.
2 It is also important to note an executive member of the council taking an individual
executive action is deemed to be ‘in attendance’ for the purposes of the six-month rule
(Section 85 2(B) of the Local Government Act 1972).

3 Forthwith means immediately; promptly; without delay.
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month deadline has passed advising, as a minimum, all remaining
council members and posting confirmation on the council’s website.

3.2 Where the council’s constitution has not granted any such powers
to the proper officer, the vacancy must be declared at a council
meeting that has the relevant authority to do so. Where a vacancy
needs to be declared in this manner, there can potentially be a
delay between the person ceasing to be a member and the vacancy
occurring as it is dependent on the date of the next council
meeting.

3.3 Where the vacancy is declared at a council meeting, this can take
the form of a report highlighting the fact such a vacancy has
occurred due to a member’s failure to attend meetings.

3.4 We believe it is good practice for the council’s constitution to
provide delegated authority to the proper officer of the council to
declare vacancies that occur in relation to Section 86 of the Local
Government Act 1972. The requirement for the council to forthwith
declare the office to be vacant places an expectation that this will
happen without delay. By delegating authority to the proper officer,
any such vacancies can be declared in the timely manner
anticipated by the legislation.

3.5 Once the council has declared the office to be vacant, they are
required to immediately give public notice of the casual vacancy.*
The notice of vacancy must be posted in some conspicuous place or
places within the area of the council and in such other manner, if
any, as appears to the council to be desirable for giving publicity to
the notice.>

4 When does an election take place for the vacancy?

4.1 An election to fill a vacancy in a principal area must be held
within thirty-five days (excluding dies non) from the date that the
vacancy has been declared by the local authority.®

4.2 There are no grounds for two local government electors for the
local authority area to give written notice to the proper officer
requesting the election where the vacancy is the result of a
member’s failure to attend meetings. There are also no grounds for
two local government electors to request an election to fill the
vacancy during the period between the councillor ceasing to be a
member and the council declaring the vacancy. The reason being

4 Section 87 (2), Local Government Act 1972
5 Section 232 (1), Local Government Act 1972
6 Section 89 (1)(a), Local Government Act 1972
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that there is no vacancy to be filled until the council have declared
it.

4.3 An election to fill a vacancy in a parish/community council area
must be held within sixty days (excluding dies non) of public
notice of vacancy being given, subject to a request for an election
by ten electors from the parish/community (or where applicable,
the parish/community ward) being received within fourteen days
(excluding dies non) of the notice of vacancy.’

4.4 Unlike for a principal area, even where the parish/community
council have declared the vacancy and published the notice of
vacancy, they cannot proceed with holding an election until the
election is requested by ten electors from the parish/community
within fourteen days (excluding dies non) of the notice of vacancy
being published.

4.5 If no election request is received within the required time, the
parish/community council must fill the vacancy by a co-opting a
member who is duly qualified.8

5 Implications where vacancy occurs within six
months of ordinary day of retirement

5.1 For principal area councils, where a casual vacancy occurs within
six months before the day on which the councillor whose office is
vacant would regularly have retired, an election shall not be held
unless the total number of unfilled vacancies exceeds one third of
the total membership of the authority.®

5.2 For parish/community councils, where a casual vacancy occurs
within six months before the day on which the councillor whose
office is vacant would regularly have retired, an election shall not
be held.1? The parish/community council may however fill the
vacancy by co-opting a member who is duly qualified.!!

7 Rule 5, The Local Elections (Parishes and Communities) (England and Wales) Rules
g%%?e 5 (5), The Local Elections (Parishes and Communities) (England and Wales) Rules
E%%C(l_?:tion 89 (3), Local Government Act 1972

10 Rule 5 (3), The Local Elections (Parishes and Communities) (England and Wales) Rules
121O—CI)RELIe 5 (6), The Local Elections (Parishes and Communities) (England and Wales) Rules
2006
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5.3 It is important to note a vacancy does not occur until it has been
declared by the council. Even if a member ceases to be qualified
due to non-attendance more than six-months before their ordinary
day of retirement, there would be no requirement to hold a casual
vacancy election if the council declare the vacancy within six-
months of the date of the councillor regularly retiring.12

This guidance was drafted by the Association of Electoral
Administrators and has been endorsed by Lawyers in
Local Government and the Association of Democratic

Services Officers.

12 For example, a councillor ceases to be qualified on 1 November. They are due to retire
on 8 May. If the council declares the vacancy on 5 November, there will need to be a
casual vacancy election as the vacancy has occurred more than six months before the
date of retirement. If they declare on 10 November, there will not need to be a casual
vacancy election, as this is within six months before the date of retirement.
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